Since the 1980s, empirical analyses of the system of medical malpractice have revealed that it largely fails to provide reasonable compensation for injured individuals, or to provide appropriate incentive for safety and prevention. The most promising approaches for reform involve fundamental system changes rather than tinkering with tort doctrine.
INTRODUCTION
Few issues in health care spark ire and angst like medical malpractice litigation. Physicians revile malpractice claims as random events that visit unwarranted expense and emotional pain on competent, hardworking practitioners. Commentators lament the "lawsuit lottery" that provides windfalls for some patients but no compensation for
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Medical Malpractice David M. Studdert, LLB, ScD, MPH, Michelle M. Mello, JD, PhD, MPhil, and Troyen A. Brennan, MD, JD, MPH the vast majority of patients injured by medical care (1,2). Within the health care industry, there is a near-universal belief that malpractice litigation has long since surpassed sensible levels and major tort reform is overdue.
Yet the litigation presses forward. Plaintiff attorneys and some consumer groups interpret providers' grievances as little more than predictable chafing from a profession unaccustomed to external policing. They view litigation as an indispensable form of protection against medical carelessness. Trial attorneys' responses to recent research on medical errors illustrates their self-image as champions of patient safety: new knowledge of the burden of medical error is seen as vindication of the battles fought on behalf of patients, and the imperative such findings announce is clear-more litigation (3).
With a malpractice crisis now spreading across the United States, it is timely to review the current situation in light of the liability system's goals, previous crises, and available evidence on system performance. A survey of the field yields a picture of a system that has internal logic but falls far short of its social goals of promoting safer medicine and compensating wrongfully injured patients.
SYSTEM FRAMEWORK AND GOALS
Malpractice law is part of tort law, or personal injury law. To prevail in tort lawsuits, the plaintiff must prove that the defendant owed a duty of care to the plaintiff, the defendant breached that duty by failing to adhere to the standard of care expected, and this behavior caused an injury to the plaintiff (4).
The standard traditionally used to evaluate whether the breach in question rises to the level of negligence is medical custom-what would be expected of a reasonable practitioner in similar circumstances. Custom is determined primarily through the testimony of experts in the same field as the defendant, although some encapsulations of expert opinion, such as practice guidelines, may also be used (5, 6) . In at least 20 states, there has been a discernible shift in recent years away from custom and toward more independent determinations by the court of whether the defendant deviated from "reasonable" conduct (7).
The social goals of malpractice litigation are threefold: to deter unsafe practices, compensate persons injured by negligence, and exact corrective justice (4). Theoretically, lawsuits deter physicians by reminding those who wish to avoid the emotional and financial costs of litigation that they must take care (8). With respect to compen-
